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Legality of Vending Machine Distributing Instant Win Cards

QUESTION

Whether amachine that upon payment of afee dispensesashort term prepaid telephone
or “psychic reading” card connected to a scratch-off type card, which, inturn, provides the opportunity
to ingtantly win cash or other prizes, violates Tennessee's | ottery or gambling prohibitions, found in Tenn.
Code Ann. 88 39-17-501 -- 5097

OPINION

Yes. Itistheopinion of this Office that the activity described aboveisanillegd “lottery”
and illegal “gambling” and that the machine in question isan illegal “gambling device.”

ANALYSIS

The opinion of this Office has been requested asto the legdlity of amachinethat dispenses
ashort term (two minute) prepaid telephone or “psychic reading” card connected to a portionthat can be
scratched-off, “ pull tabbed,” or otherwise read by the machine to disclose whether the personisan instant
winner of cash or other valuable prizes. According to information provided to this Office, when payment
(usually onedollar) isinserted into the machine, the machineissues atwo minute prepaid tel ephone or
“psychicreading” card, with atear off instant win portion attached. Using the“instant win” portion of the
card, the customer scratches-off, pullstabs, or otherwise learnsif he or sheisawinner of aparticular prize.
Winners are determined strictly by chance distribution of winning “promotional game pieces.”

Customers can insert five, ten or twenty dollarsto receive a corresponding number of
cards. No changeisgiven from the machine. The cards may also be distributed from aroll through a
manual counter top dispenser. Theonedollar, prepaid, so-called “emergency” telephone card dlowsthe
possessor, during alimited time period, to call atoll-free number, enter apin code revealed on the card,
andtotalk for nomorethantwo minutes. Informationincluded with the opinion request indicatesthat, with
at least one version of these cards, additional prepaid telephone time may be purchased from the
telecommunications carrier servicing the card for 14.9 cents per minute by contacting the sametoll-free
number. Theonedollar “psychic reading” card alowsthe possessor to call aso-caled “psychic” lineand,
according to the promoter, talk “free” for two minutesto atelephone“psychic.” After thefirst two minutes,
the caller can continue but will be billed at the psychic line’snormal per minute rate (described in the



Page 2

materials submitted with the request as approximately $3.99 per minute). It isunclear if, when, and how
clearly and conspicuoudly these additional charges connected with the“psychicline” are disclosed to
prospective purchasers. Customersmay not combinethe minutesfrom the purchase of multiplecards. That
is, if someone purchases ten cards he or she cannot talk for acombined twenty minutes on one call. These
cardsdo not appear to be marketed independently of the attached * sweepstakes promotion.” Apparently
there isalways a version of the instant win prize “promotion” attached to the cards.

It appearsthat the most prominent advertising on the machinesisfor what the promoter
calsthe“sweepstakes promotion” and not the product offered. In other words, the advertising does not
appear to be designed to generate future retail sales of the particular “product” attached to the
“sweepstakes promotion.” From materials submitted with this request, supposedly a"No Purchase
Necessary" disclaimer and advertisement of “ Free Sweepstakes Promotion” appear onthemachine. The
“Rules’ supposedly contain the odds of winning each type of prize offeredin the particular version of the
“promotion,” identified by the “ Sweepstakes Number” and “ Series No.,” which is currently being
distributed through that machine. Also the“Rules’ explain that “No purchase[is] necessary” and under
certain conditionsarequest can be madefor a“free promotiona gamepiece.” Itisunknown how clearly
and conspicuoudly these “Rules’ will be displayed, especially the free play redemption procedure, or
whether the*Rules’ will infact beavailablea or near each machine. Generdly, by sending ahand written
card (containing among other things the “promotion” number and series) with a self-addressed,
self-stamped envel ope to the promoter, non- purchasers may obtain avalidated free game piecefor a
“promotion” that allegedly contains the same odds of winning asthe “promotion” offered at a specified
machinelocation. The number of requestsfor free promotional plays are restricted to one per envelope
and per day. The out-of state promoter advises that the P.O. Box for the free game piece requestsis
checked about once aweek and that one should dlow 14 daysfor return mail to bring the free game piece.
Accordingtothe promoter, alimited number of free game piecesa so may beavailableat theretail location
of the machines.

Whileapurchaser may immediately redeem an instant winning card for cash at theretail
location, it appearsthat awinner on afree play must mail the game piece back to the promoter to redeem
hisprize. The promoter admitsthat, inits*promotions’ of thistypein other Sates, only avery few (about
acoupleof dozen) requestsfor free plays have been made compared to the large number (approximately
amillion) of game piecessold. Thereisno limitation on how many cards one can purchase from the
machine per visit.

It appearsthat each version or series of the* promotion” isintended to be salf-sufficient.
That is, the sale of therolls of cards connected with that version of the * promotion” will generate the cash
to pay the prizesand costsin that promotion and also generate aprofit for theretailer.! These machines
areplaced in small locally owned convenience-type stores, which apparently are locations where one
would not normally expect a high volume of sales of the associated “products’ in the absence of an
accompanying prize distribution scheme.

In one example, the promoter estimated the profit to be approximately 23%, after the cash prize payouts, on a
roll of 7,500 cards.
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This"promotion” issubstantially smilar to the machinethat vendsaso-called “ collector
card” smultaneoudly with an opportunity to play avideo game for the chance to win cash and other
valuable prizes. This Office opined that the game involving cash payoffsisillega “gambling” and,
consequently, that the machinewould beanillegd “ gambling device.” Op. Tenn. Atty. Gen. No. 99-146,
July 30, 1999, “Legality of Machines Vending Purported ‘ Collector Cards' Simultaneously With An
Opportunity To Win Cash By Playing aVideo Game.” It isthe opinion of this Office that the above
described activity isa*“lottery” and “ gambling” under Tennesseelaw. Inaddition, itistheopinion of this
Office that the machine in question isan illegal “gambling device.”

Asthis Office has previoudy explained, by design, the definitionsin the current gambling
statutes are broader than those found in earlier law. See Statev. Burkhart, 58 S.W.2d 694, 698 (Tenn.
2001)(upholding congtitutionality of “ gambling” statutesagainst vaguenessand overbreadth challengeby
possessor of video slot machines). Following amendmentsin 1989 and 2001, “Gambling” isexpressy
declared “ contrary to the public policy of thisstate” and ispresently defined, in pertinent part, in Tenn.
Code Ann. § 39-17-501(1) as “risking anything of value for a profit whose return isto any degree
contingent on chance, but does not include alawful businesstransaction.” The exemptionsin Tenn. Code
Ann. § 39-17-501(1) for a“lawful business transaction,” such as futures and commodities trading, a
legidatively authorized annual event benefitting charity, or an approved official state lottery are not
goplicable here. The 1989 Sentencing Commission Comments state that "the commission intendsto include
any scheme by which value is risked upon a chance for greater value as a‘gambling’ offense.” Id.

“‘*Gambling’ includeslotteries. . . or any asyet unnamed schemewherevaueisrisked for
profit.” 1d. Tenn. Code Ann. 839-17-501(5) defines “lottery” as*the selling of anything of value for
chancesonaprizeor stake.” Lotteriesfor any purpose, charitable or otherwise, are unlawful in Tennessee.

Secretary of Sate v. &. Augustine Church/S. Augustine School, 766 S.W.2d 499, 500 (Tenn.
1989).2 Three dements present in alottery are: (1) chance, (2) prize, and (3) consideration. Sateexredl.
District Attorney General v. Crescent Amusement Co., 170 Tenn. 351, 357, 95 SW.2d 310, 312
(1936).3

Tenn. Code Ann. 8 39-17-502 makesit an offense for a person knowingly to engagein
gambling. Tenn. Code Ann. 8 39-17-503 prohibitsasamisdemeanor offense* gambling promotion,” while
Tenn. Code Ann. § 39-17-504 prohibits asafelony offense” aggravated gambling promotion.” Tenn.
Code Ann. 839-17-506(a) makesit an offense knowingly to make or aid in the making of any lottery.

“Gambling device” isdefined in Tenn. Code Ann. § 39-17-501(3) to mean “anything
designed for usein gambling, intended for usein gambling, or used for gambling.” (emphasisadded).
Tenn. Code Ann. 8 39-17-505(a) specifiesthat it isacriminal offense if a person “knowingly owns,
manufactures, possesses, buys, salls, rents, leases, stores, repairs, transports, prints or makes any gambling

2 Article X1, Section 5 of the Tennessee Constitution provides: “The Legislature shall have no power to
authorize lotteries for any purpose, and shall pass laws to prohibit the sale of lottery ticketsin this State.”

3Early Tennessee decisions defined a lottery as “a game of hazard in which small sums are ventured for the
chance of obtaining alarger value either in money or articles.” Francev. State, 65 Tenn. 478, 484 (1873).
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device or record.”

The“promotion” as described herein allows purchasers the opportunity to win a* profit
whosereturnis. . . contingent upon chance.” Under the facts submitted with the request, there can beno
credibleclamthat purchasersare smply buying aproduct and, accordingly, that thereisno “ cons deration”
or thing of valuerisked, on the theory that the associated “ Rules’ state “no purchase[is] necessary” in
order to participate in asimilar sweepstakes with the same odds.* Previously this Office has stated,
especidly in the context of aleged charitable fund raising, that merdly labeling the payments exacted from
prize giveaway participants as“ suggested” or “voluntary” donations (or as otherwise not required) does
not inand of itsalf dter thefact that “ consideration” ispresent, if, inredity, participantsare payingor giving
anything of valueto participate. September 15, 1989 Memorandum, “ Legdlity of Proposed Typesof Prize
Giveaways’, cited in Op. Tenn. Atty. Gen. No. 97-025, March 19, 1997, “Legality of Fund-Raising
‘Rubber Duck Races At Which Vauable Prizes Are Given Away ” and Op. Tenn. Atty. Gen. No. 99-
146, July 30, 1999. “[F]or aprizegiveaway tofdl outs dethe proscription provided by the constitutional
ban [on |otteries], participation in the prize giveaway must be objectively independent fromany charge
madeor received, directly or indirectly, by donation or otherwise, for aproduct, service, membership, or
event.” |d. (emphasisadded). With respect to the machine at issue here, we believethat atrier of fact
would concludethat, for many of the participants, the payment of the price connected with the cardsis not
objectively independent from the dominant desire to attempt instantly to win cash or other valuable prizes.

Apparently these tel ecommunications cards with these usage termsand restrictionsare not
marketed at retail to any substantial degreein the absence of an accompanying prize“promotion.” This
factor distinguishes this situation from alimited duration promotional giveaway associated with an
established retail product, in which it objectively appears that the retail product being offered for sale
remainsat itsnormal or legitimately established retail price.®> Normally those productswould be marketed
at that same retail price without any accompanying promotional giveaway.

In contrast to limited duration promotionswith an established retail product, many of the
participantsin the activities described herein would not buy the product at the vended price but for the
accompanying prospect of instantly winning aprize. The practical utility of purchasing short term (two

“The gaming statutes historically have been found to prohibit prize giveaways restricted to purchasers of
products (commonly known as “ gift enterprises’). See, e.g., Painter v. Sate, 163 Tenn. 627, 45 S.W. 2d 46 (1932)(mint
vending machine that delivered in addition to mints an unknown number of chips with value constituted a “gaming
device”); Eubanks v. State, 50 Tenn. 488 (1871)(sal e of ten cent candy for fifty centsin abox with a prize of unknown
value constituted “gaming”); and Bell v. State, 37 Tenn. 507 (1857)(prize giveaway only for purchasers of books
constituted “gaming”).

*Thus, the activity at issue here is fundamentally different from limited duration promotional sweepstakes
occasionally offered by fast food chains, or in connection with candy, sodas, miscellaneous food or other established
retail products. For example, in upholding the legality of a Coca-Cola bottle cap contest that did not require a purchase,
the court specifically noted that the price of the product which could be purchased with the “free” game caps was
constant before, during and at the termination of the promotion. Mid-Atlantic Coca-Cola Bottling Co., Inc. v. Chen,
Walsh & Tecler, 460 A.2d 44, 47 (Md. App. 1983).
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minute) cards for telecommunications servicesis sgnificantly limited since the minutes cannot be combined
to purchase acdl of any sgnificant length. A reasonable inference from the factsisthat most players pay
the“purchase price’ not to obtain the limited use short term tel ecommunications cards but rather for the
chance instantly to win cash and other prizes.

Thismachine, aswasthe vending/video gaming machinesat issuein Op. Atty. Gen. No.
99-146, July 30, 1999, isanalogousto the bingo schemes discussed in Attorney Genera Opinion No.
89-105 (August 18, 1989), “Legdlity of Variationson Bingo.” Those bingo games, like the machine at
issue here, also stated that it was not necessary to pay to participate. Inall of the bingo variations, aswith
thismachine, certain characteristicsremained constant: thereisadistribution of prizes(i.e., money) to
participants, and gpparently the money for thisdistribution, either inthe short or long term, is generated by
payments from the gaming participants[in that instance for the bingo cards]. Payments, voluntary or
compulsory, from some, most or al participants by whatever name, were deemed in Opinion No. 89-105
to constitute consideration and, therefore, each type of bingo variation constituted alottery.® The same
conclusion applies to the activity at issue here.

Asprevioudy noted, atrier of fact would be well justified in concluding that it is highly
unlikely that many participantswould pay the requested pricefor the carditself, without the associated
chance to win prize money. The purchase price of each card enables the person to immediately and
repeatedly play theinstant win game, and, that featurein our view suppliesthee ement of consideration.
In our opinion, the fact that a very few people may not pay to play does not negate the element of
consideration in the case of the vast mgjority of players who do pay for the chance to win the game.

Insummary, the operation of themachineat issueis, intheopinion of thisOffice, anillega
“lottery” andillega “gambling.” Furthermore, itisour opinionthat thismachineisaprohibited “gambling
device” under Tenn. Code Ann. 88 39-17-501(3) and 505.

Enforcement of the gaming statutesandthelottery prohibitionsfalswithin the responsibility
of theindependent district attorneys general. The ultimate decision whether to prosecute under these
statutes, based upon any particular factual situation, would rest with the district attorney genera inthe
appropriate judicia district.

5See State v. Mabry, 60 N.W.2d 889 (lowa 1953)(the court held that the bingo operations did not cease to be
a lottery because some players were admitted to play without paying for the privilege, while the mgjority of the others
paid for the opportunity to win cash prizes).

In Attorney General Opinion 89-105, these variations on bingo aso failed because there was not an equal
opportunity for the free players to participate in the games. Participants did not receive the same number of cards or
opportunity to participate, which was a further indication that the participants were paying to play and for the chance
to win. The number of cards a donor received depended on his donation, while nondonors generally received only one
card per game. Similarly, in this case, there does not appear to be alimit on how many chances to instantly win one can
purchase at any given time. In practice, it appears that only the purchaser’s available cash restricts the number of times
he may instantaneously play the game for a chance to win and immediately receive a cash payoff. Generally there are
restrictions, however, on the number of free game entries which one can receive with each request and per day, and the
requester must wait an average of two weeks to receive such free game entries.
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